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CITY ATTORNEY DENNIS J. HERRERA 
CITY AND COUNTY OF SAN FRANCISCO 

In the matter of: 

ALAN VARELA, an individual, 
WILLIAM GILMARTIN III, an 
individual, and PROVEN 
MANAGEMENT INC., a California 
corporation 

ORDER OF SUSPENSION BY THE CITY 
ATTORNEY UNDER SAN FRANCISCO 
ADMINISTRATIVE CODE CHAPTER 28 

Dennis J. Herrera, City Attorney of the City and County of San Francisco (“San 

Francisco” or “City”), issues this Order of Suspension to Alan Varela, William Gilmartin, III, 

and ProVen Management Inc.  

The Federal Bureau of Investigation (“FBI”) filed charges against Alan Varela and 

William Gilmartin III, on September 17, 2020, in a federal criminal complaint (“Criminal 

Complaint”) alleging a violation of 18 U.S.C. 666(a)(2), bribery of a local official, a felony.  

(Exhibit 1.)  The Criminal Complaint was supported by the sworn affidavit of James A. Folger, 

Special Agent, FBI (“Federal Affidavit’).  (Id.)  The Federal Affidavit contains the following 

statement in support of a criminal complaint against Alan Varela and William Gilmartin: 

On or about February 18, 2019, in the Northern District of California, 
Alan VARELA and William GILMARTIN, aided and abetted each other, 
did corruptly give, offer, and agree to give a thing of value to [Mohammed 
Nuru], namely a tractor worth approximately $40,000, intending to 
influence and reward NURU in connection with a transaction and series of 
transactions of the City and County of San Francisco involving $5,000 or 
more.   

(Federal Affidavit at ¶ 11.)  

Alan Varela founded ProVen Management Inc. in 1991, and was the President at the time 

of the filing of the Criminal Complaint.  (Id. ¶ 18.)  William Gilmartin was the Vice President of 

ProVen Management Inc. at the time of the filing of the Criminal Complaint.  (Id.)  “ProVen has 

received a number of public contracts from the City and County of San Francisco.”  (Id.)   
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City Attorney Dennis J. Herrera is an authorized Charging Official who can issue this 

Order of Suspension on Alan Varela, William Gilmartin III, and ProVen Management, Inc.  (San 

Francisco Administrative Code §§ 28.1, 28.2.) 

A Suspension is the ineligibility of a contractor to participate in the procurement process 

for contracts or from entering into contracts or grants at any tier, directly or indirectly, with or 

for San Francisco.  (San Francisco Administrative Code §§ 28.1, 28.11(c).)   

Until this Order of Suspension is lifted, amended, or terminated, Alan Varela, William 

Gilmartin III, and ProVen Management Inc. are Suspended. 

Factual Background 

Parties to be Suspended 

Alan Varela is an individual who at all times relevant to this Order of Suspension was the 

owner, responsible managing corporate officer, or responsible managing employee of a 

California corporation that held contracts (directly or indirectly) with San Francisco. 

William Gilmartin III is an individual who at all times relevant to this Order of 

Suspension was the owner, responsible managing corporate officer, or responsible managing 

employee of a California corporation that held contracts (directly or indirectly) with San 

Francisco. 

ProVen Management Inc. is California corporation number C1940071.  It registered with 

the California Secretary of State on May 19, 1995.  Alan Varela was the incorporator.  

(Exhibit 2.)  From registration through at least the date of the filing of the Federal Complaint, 

Alan Varela was the Chief Executive Officer, the Secretary, the Chief Financial Officer, a 

Director, and the Agent for Service of Process for ProVen Management Inc.  (Id. at 2.) From 

registration through at least the date of the filing of the Federal Complaint, William Gilmartin a 

Director of ProVen Management Inc.  (Id. at 3.)  ProVen Management Inc. was a San Francisco 

vendor who participated in the procurement process and obtained, direct or indirect, contracts 

with San Francisco.  (Federal Affidavit ¶ 18.) 
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The Criminal Complaint 

On September 17, 2020 the Criminal Complaint in the matter of United States of America 

v. Alan Varela and William Gilmartin III, United States District Court for the Northern District

of California, Case No. 3:20-mj71327 was filed.  (Exhibit 1.)  It was approved by an Assistant 

United States Attorney, charging the offense of 18 U.S.C. § 666(a)(2) – Bribery of Local 

Official, a felony.  (Id.)  

Alan Varela founded ProVen Management (“ProVen”) in 1991, a Bay 
Area civil engineering and construction firm that specializes in large-scale 
infrastructure projects.  [Alan Varela] is the President of ProVen and 
[William Gilmartin] is the Vice President.  [Alan Varela and William 
Gilmartin] also share ownership in several construction-related businesses.  
ProVen has received a number of public contracts from the City and 
County of San Francisco. 

(Id. at ¶ 18.)  

FBI agents intercepted and/or reviewed multiple communications regarding a scheme to 

win contracts through San Francisco Department of Public Works to operate an asphalt plant on 

land owned by the Port of San Francisco – an effort that which lasted years and was still ongoing 

until Mohammed Nuru’s arrest in January 2020.  (Id. ¶ 20.)  The scheme involved obtaining the 

contract for ProVen Management Inc.  (Id. ¶¶ 28, 69, 79.)  William Gilmartin paid for 

extravagant dinners for Nuru and appears to have subsidized material for Nuru’s ranch.  (Id. ¶¶ 

21, 29, 97, 98, 105, 108.)  On or about February 19, 2019, as part of the bribery scheme, Alan 

Varela and William Gilmartin arranged to purchase and deliver to Nuru a tractor and attachments 

valued at approximately $40,000. (Id. ¶¶ 22, 112, 115, 119.)   

Legal Basis for Suspension 

San Francisco Administrative Code Chapter 28 sets forth the grounds and procedures for 

administrative Suspension.  (Exhibit 3.)   

Suspension is defined as the “Ineligibility of a Contractor that is the subject of an arrest, 

indictment, or other criminal civil charge by a governmental entity (federal, state, or local), as 

specified in greater detail in Section 28.3(b) from participating in the procurement process for 

contracts or from entering into contracts directly or indirectly with, applying for or receiving 

grants from, the City.”  (San Francisco Administrative Code § 28.1.)   
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Contractor is defined as  

Any individual person, business entity, or organization that submits a 
qualification statement, proposal, bid, or grant request, or that contracts 
directly or indirectly with the City for the purpose of providing any goods 
or services or construction work to or for, or applies for or receives a grant 
from, the City including without limitation any Contractor, subcontractor, 
consultant, subconsultant or supplier at any tier, or grantee.  The term 
“Contractor” shall include any responsible managing corporate officer, or 
responsible managing employee, or other owner or officer of a Contractor 
who has personal involvement and/or responsibility in seeking or 
obtaining a contract with the City or in supervising and/or performing the 
work prescribed by the contract or grant.”   

(Id.)  Here, Alan Varela founded ProVen Management Inc. in 1991, and was the 

President at the time of the filing of the Criminal Complaint.  (Id. ¶ 18.)  William Gilmartin was 

the Vice President of ProVen Management Inc. at the time of the filing of the Criminal 

Complaint.  (Id.)  “ProVen has received a number of public contracts from the City and County 

of San Francisco.”  (Id.)   

Alan Varela and William Gilmartin’s criminal charge for 18 U.S.C. § 666(a)(2) qualifies 

as a basis for a suspension of ProVen Management Inc., Alan Varela, and William Gilmartin III.   

Any Charging Official may issue an Order of Suspension to a Contractor 
on the basis that the Contractor has been arrested or indicted, or become 
the subject of a criminal, civil or administrative complaint issued by a 
government entity, where the arrest or indictment, criminal, civil, or 
administrative complaint alleges that the Contractor has violated a civil or 
criminal law or regulation against any government entity relevant to the 
Contractor's ability or capacity honestly to perform under or comply with 
the terms and conditions of a City contract or grant including, but not 
limited to, the grounds for Debarment set forth in Section 28.3(a). 

(San Francisco Administrative Code § 28.3(b).)  The charge is a criminal complaint by the 

Federal Government relevant to Alan Varela and William Gilmartin and their company’s ability 

or capacity honestly to perform under a City contract, and if the charges are true, would provide 

grounds for Debarment. 

The Administrative Code provides in pertinent part that a contractor shall be debarred 

upon a finding of: 

any willful misconduct with respect to any City bid, request for 
qualifications, request for proposals, grant request, purchase order and/or 
contract or grant award.  Such willful misconduct may include, but need 
not be limited to the following:  (1) submission of false information in 
response to an advertisement or invitation for bids or quotes, a request for 
qualifications or a request for proposals; (2) failure to comply with the 
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terms of a contract or with provisions of the Municipal Code; (3) a pattern 
and practice of disregarding or repudiating terms or conditions of City 
contracts, including without limitation repeated unexcused delays and 
poor performance; (4) failure to abide by any rules and/or regulations 
adopted pursuant to the San Francisco Municipal Code; (5) submission of 
false claims as defined in this Administrative Code, Chapter 6, Article V, 
or Chapter 21, Section 21.35, or other applicable federal, state, or 
municipal false claims laws; (6) a verdict, judgment, settlement, 
stipulation or plea agreement establishing the Contractor's violation of any 
civil or criminal law against any government entity relevant to the 
Contractor's ability or capacity honestly to perform under or comply with 
the terms and conditions of a City contract or grant; (7) collusion in 
obtaining award of any City contract or grant, or payment or approval 
thereunder; and/or (8) the offer or provision of any gift or money to a 
public official, if that public official is prohibited from accepting the gift 
or money by any law or regulation. 

(San Francisco Administrative Code § 28.3 (a).) 

This is a non-exclusive list which requires only that Alan Varela, William Gilmartin and 

ProVen Management Inc. fall under one of the prongs.  But their unlawful actions fall under at 

least three prongs:   

• subdivision (2) “failure to comply with the terms of a contract or with provisions 

of the Municipal Code,”   

• subdivision (7) “collusion in obtaining award of any City contract or grant, or 

payment or approval thereunder,” and,  

• subdivision (8) “the offer or provision of any gift or money to a public official, if 

that public official is prohibited from accepting the gift or money by any law or 

regulation.” 

Ground 1: Failure to Abide by San Francisco’s Municipal Code  

Alan Varela and William Gilmartin’s gifts would violate the San Francisco Municipal 

Code and its regulations, as well as the terms of its contracts.  The Campaign & Governmental 

Conduct Code is part of the San Francisco Municipal Code.  It contains a “Prohibition on 

Bribery. No person shall offer or make, and no officer or employee shall accept, any gift with the 

intent that the City officer or employee will be influenced thereby in the performance of any 

official act.”  Campaign & Governmental Conduct Code § 3.216(a).  “The phrase “intent to 

influence” means any communication made for the purpose of supporting, promoting, 

influencing, modifying, opposing, delaying or advancing a governmental decision.”  Regulation 
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3.216(b)-2.  The City contracts require that vendors comply with the laws of San Francisco.  If 

the allegations in the Federal Affidavit are true, William Gilmartin gave gifts of meals to Nuru 

worth thousands of dollars, and William Gilmartin and Alan Varela gave Nuru a tractor worth at 

least $40,000 with the intent to win more work for their companies, including operating an 

asphalt plant   

That would violate the San Francisco Municipal Codes, which would be a ground for 

Debarment.  It is therefore a basis for Suspension. 

Ground 2: Unlawful Collusion in the Award of a City Contract 

Alan Varela and William Gilmartin’s conduct also constitutes unlawful collusion to 

obtain the benefits of publicly funded contracts.   

Collusion has been variously defined as (1) “a deceitful agreement or 
compact between two or more persons, for the one party to bring an action 
against the other for some evil purpose, as to defraud a third party of his 
right”; (2) “a secret arrangement between two or more persons, whose 
interests are apparently conflicting, to make use of the forms and 
proceedings of law in order to defraud a third person, or to obtain that 
which justice would not give them, by deceiving a court or its officers”; 
and (3) “a secret combination, conspiracy, or concert of action between 
two or more persons for fraudulent or deceitful purposes.  

(Andrade v. Jennings, 54 Cal. App. 4th 307, 327 (1997).)  If the allegations are true, Alan 

Varela, William Gilmartin and Nuru engaged in an ongoing scheme to provide favors: for Nuru 

to provide favors to Alan Varela and William Gilmartin’s companies, and for Alan Varela and 

William Gilmartin to provide favors to Nuru.  As a public contractor, Alan Varela and William 

Gilmartin had no legal basis to provide tens of thousands of dollars’ worth of secret gifts for the 

personal benefit of Nuru.  If true, this collusion undermines public trust in City contracting, is 

unfair to the taxpayers, and unfair to legitimate contractors competing for public contracts, and 

would be the ground for Debarment.  It is therefore the basis for Suspension. 

Ground 3:   The Provision of Gift or Money to a Public Official, Where That Public 
Official is Prohibiting from Accepting the Gifts or Money 

San Francisco law requires that “no officer or employee of the City and County shall 

solicit or accept any gift or loan from a person who the officer or employee knows or has reason 

to know is a restricted source.”  Campaign & Governmental Conduct Code § 3.216(b).  The 
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definition of a “restricted source” includes “a person doing business with or seeking to do 

business with the department of the officer or employee.”  Campaign & Governmental Conduct 

Code § 3.216(b)(1).  “The phrase ‘doing business’ with the department of the officer or 

employee means entering into or performing pursuant to a contract with the department of the 

officer or employee.”  Regulation 3.216(b)-1.  At all relevant times, under the Campaign & 

Governmental Conduct Code and regulations adopted thereunder, Alan Varela, William 

Gilmartin and ProVen Management Inc. were a restricted source for Nuru.  It was unlawful for 

Nuru to accept any gift worth more than $25 from them.  But William Gilmartin and Alan Varela 

are alleged to have given gifts worth at least in excess of $45,000.  Because it would be unlawful 

for Nuru to have accepted those gifts, the provision of those gifts would be a ground for 

Debarment.  It is therefore a basis for Suspension. 

Order of Suspension  

For all of these reasons, Dennis J. Herrera, as the Charging Official, hereby issues this 

Order of Suspension on Alan Varela, William Gilmartin and ProVen Management Inc.   

This Order of Suspension is self-executing; it is in effect from today’s date until the 

Charging Official lifts the Order of Suspension under Section 28.6(b), or a hearing officer 

terminates the Order of Suspension under Section 28.10(e).   

Further, Section 28.7 in which the failure to request a hearing constitutes an admission of 

the facts in counts and allegations not does apply to this Order of Suspension.  The failure to 

seek a hearing of an Order of Suspension does not at any time constitute an admission of the 

facts in an Order of Suspension.  Instead, at any time during the term of Suspension, Alan 

Varela, William Gilmartin or ProVen Management Inc. may together or separately submit a 

written request of the Charging Officer to lift the Order of Suspension.  (San Francisco 

Administrative Code § 28.6(b).)  Finally, at any time the Charging Official may move to debar 

Alan Varela, William Gilmartin or ProVen Management Inc., and if they are so debarred, the 

period of Suspension shall count towards the period of Debarment.  (San Francisco 

Administrative Code § 28.11(b).)   
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Pursuant to this Order of Suspension Alan Varela, William Gilmartin or ProVen 

Management Inc.  are ineligible to participate in the procurement process for contracts or from 

entering into contracts or grants at any tier, directly or indirectly, with or for San Francisco.  (San 

Francisco Administrative Code §§ 28.1, 28.11(c).)   

Dated:  March 1, 2021 

 
        
Dennis J. Herrera 
City Attorney 
City and County of San Francisco  
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✔
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1940071 

ARTICLES OF INCORPORATION 
lfAY t 9 19'5 

OF 

Proven Management INC. 

The name of this corporation is Proven Management INC. 

II 

The purpose of this corporation is to engage in any lawful act or activity for which a 
corporation may be organized under the General Corporation Law of California other 
than the banking business, the trust company business or the practice of a profession 
permitted to be incorporated by the California Corporations Code. 

Ill 

The name and address in the State of California of this corporation's initial agent for 
service of process is: 

Alan Varela 
111 Myrtle St. #204 
Oakland, CA 94607 

IV 

This corporation is authorized to issue only one class of shares of stock; and the total 
number of shares which this corporation is authorized to issue is 10,000. 

Alan Varela, lncorporator 



Secretary of State 
Statement of Information 
(California Stock, Agricultural 
Cooperative and Foreign Corporations) 

IMPORTANT- Read instructions before completing this form. 

Fees (Filing plus Disclosure) - $25.00; 

Copy Fees - First page $1.00; each attachment page $0.50; 
Certification Fee - $5.00 plus copy fees 

Sl-550 

17-631028 

FILEu 
Secretary Of State 
State of Carrfomia 

I. 

JUN 5 2017 

1. Corporation Name (Enter lhe exact name of the corporation as it is recorded with the California 
Secre:ary or S!ale. Note 1r you regis~ered in California- using an assumed name. see ins!fuctions-1 Thjs Space For Office Use Only 

Proven Management, Inc. 2. 7-Digit Secretary of State File Number 

C1940071 
3. Business Addresses 

a_ Street Address of Principal Execut ve Office· Do not ~isl a P.O. Box City (no abt>reviations) Slate Zip Co::Je 

225 3rd St. Oakland CA 94607 
b. Mailing Address of CorporaUcn, If different than Item 3a City (no abbrevia11ons) State Zip Co:te 

c. Street Address of Principal California O~ice, if a1y an::f if <liffe•ent than lteM 3a - Do not list a P.0 Box City (no abbreviat;ans) Slate Zip Code 

CA 

4. Officers The Corporatmn 1s required to Hs: .all three or the olf.cers set forth beJow. An addiliona1 li!Je ror lhe Chief E.xe:::vti·~e Officer and Chief 
Fi:"!ancial Officer riay be added; however, lhe preprirted :Illes on tt11s form must not t:e a11ered. 

I a. Cl\lef Executive Ofncer! First Name I Middle Name Last Name 

I 

-Suffix 

. Alan Varela 
Address City (no abbreviations) I SCA -r z., Code 

225 3rd St. Oakland 94607 
t: ~eretary First Name I M1dd1e Narr.e- 1 Last Name I Suffix 
Alan Varela 
Address Crly (no abbre11ialions) I Stale t Zip Code 
225 3rd St. Oakland CA 94607 

c_ Chief Financial orr1cer1 First Name I Middle Name Last Name I Suffix 
Alan Varela 
Address City (no abOrev1ations) ! State ! Zip Code 

225 3rd St. Oakland CA 94607 

s. Director(•) Cal1forma Stock and Agncullural Cooperative Corporations ONLY: Item Sa: At least O'le name i.!li! address mJst 00 l1ste::I. If the 
Corporation has addilional di·ectors, enter the name(s) and addresses on Ferm Sl-550A (see instructions). 

a. First Name I Middle Name Last Name I Suffix 

Alan Varela 
A-:ldress City (no abbrev~lons) I State I Zip Code 

225 3rd St. Oakland CA 94607 
b. Number of Vacancies on the Board of Directors. if any I I 
6. Service of Process (Must provide ei1her Individual OR Corporation) 

INDIVIDUAL- Complete Items 6a and 6b only. Must include agent's full name and California street add·ess. 

a. California Agenrs First Name (if agent is not a corporation) M,ddle Name- I Last Name 

I 
Suffix 

Alan Varela 
t Street Adctress (if agent is not a corporatiOf'I) - Do not enter a P.O. Boll City (no abbreviations) 

I 
State 1 Zip COde 

225 3rd St. Oakland CA 94607 

CORPORATION- Complete Item 6c only. Only 1~clu'(ie the name of the registered agent Corporation. 

c California Registered Corporate Agent's Name (,f agent is a corporation) - Do not cornp1e1e Item 6a or 6b 

7. Type of Business 

'Jesclibe the type of business or services or the Corporation 

General Contractor 

8. The Information contained 11ereln, including in any attachments, Is true and correct. 

Type or Print Name- of Person Comple':ing the For 

/·}··· (1 n,:.. ·0 ·. ! . ~N t1.1 1• ;· . ~P~r~e~si~d~e~nt,,_~~~ )_~~'""''~Af-*-.~-"''J~.~J..J~·~~·~'-
Ti11e Signatul"J~··~ 

05/09/2017 Alan Varela 
Daill 

Sl-550 (REV0112017) 2017 Ca!ifomia Ser:retary of State 
v.·NW.sos_ca_aov1'business/be 



Attachment to 
Statement of Information 
{California Stock and Agricultural 

. Cooperative Corporations) 

A. Corporation Name 

Proven Management, Inc. 

B. 7-Digit Secretary of State File Number 

Cl940071 

Sl-550A 
Attachment 

7-631028 

This Space For Office Use Only 

C. List of Additional Director(s) - If the corporation has more than one director, enter the additional directors' names and addresses_ 

Sb. First Name Middle Name 

J 
Lasl Narre 

Gilmartin 
. --·- ·---···- ..... _ ·- ---- - ----

William 
Address City (no abbrevia:ions) 

225 3rd St. Oakland 

_'_'_-~~~~~-me---·--··----------------------·----·-·-·-----···------·-- .. ::_:::.~:e ______ l_~::~m_• ______ _ 
Address 

Se_ First Name 

Address 

5f. First Name 

Address 

-5g. First Name 

Address 

Sh. First Name 

Address 

5i. First Name 

Address 

5j. First Name 

Acldi'eSS 

Sl-SSOA -Attachment (EST 1112016) 

City (no abb<eviations) 
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EXHIBIT 3



Sec. 28.0. Findings.

Sec. 28.1. Definitions.

Sec. 28.2. Debarment and Suspension Authority.

Sec. 28.3. Grounds for Debarment and Suspension.

Sec. 28.4. Initiating Debarment Proceedings; Counts and Allegations.

Sec. 28.5. Service of the Counts and Allegations or Suspension Order.

Sec. 28.6. Request for a Hearing.

Sec. 28.7. Failure to Request a Hearing or to Appear.

Sec. 28.8. Appointment of the Hearing Officer.

Sec. 28.9. Pre-Hearing Procedure.

Sec. 28.10. Hearings and Determinations.

Sec. 28.11. Term and Effect of Administrative Debarment or Order of Suspension; Violation of Order.

Sec. 28.12. Publication and Reports of Debarment or Suspension.

   (a)   The Board of Supervisors finds that: (1) contracting with the City is an important municipal affair, and
that the award of contracts to Contractors who fail to deal with the City in good faith compromises the
integrity of the contracting process and results in the improper expenditure of public funds, and (2) the public
contracting process is for the benefit of the public, not Contractors, and it serves the public interest to
empower the City to Debar or Suspend a Contractor that has engaged in conduct that undermines the integrity
of the public contracting process.

   (b)   The Board of Supervisors recognizes that the City must afford Contractors due process in any
determination that precludes any individual or business entity from participating in the contracting process.
This Chapter 28 does not apply to a determination of nonresponsibility for a single contract or identifiable
group of contracts, but rather to the broader determination of irresponsibility of a Contractor for the general
purpose of contracting with the City for a specified period. The Board of Supervisors therefore adopts this
Chapter to prescribe standard procedures for the prosecution, determination, and implementation of
administrative Debarments and Suspensions.

(Added by Ord. 8-04, File No. 031503, App. 1/16/2004; amended by Ord. 239-20, File No. 200896, App. 11/25/2020, Eff. 12/26/2020)

   The following definitions apply for only the purposes of this Chapter 28:
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Affiliate. Any individual person or business entity related to a Contractor where such individual or business
entity, directly or indirectly, controls or has the power to control the other, or where a third person controls or
has the power to control both. Indicia of control include, but are not limited to: interlocking management or
ownership; identity of interests among family members; shared facilities and equipment; common use of
employees or a business entity organized following the Suspension, Debarment, bankruptcy, dissolution or
reorganization of a person which has the same or similar management; and/or ownership or principal
employee as the Contractor.

Charging Official. Any City department head or the President of any board or commission authorized to
award or execute a contract under the Charter or the Administrative Code, the Mayor, the Controller, the City
Administrator, the Director of Administrative Services, or the City Attorney. All Charging Officials are
authorized to act on behalf of the City in prosecuting any administrative Debarment proceeding and in issuing
an Order of Debarment or issuing an Order of Suspension under this Chapter 28.

City. The City and County of San Francisco.

Contractor. Any individual person, business entity, or organization that submits a qualification statement,
proposal, bid, or grant request, or that contracts directly or indirectly with the City for the purpose of
providing any goods or services or construction work to or for, or applies for or receives a grant from, the
City including without limitation any Contractor, subcontractor, consultant, subconsultant or supplier at any
tier, or grantee. The term “Contractor” shall include any responsible managing corporate officer, or
responsible managing employee, or other owner or officer of a Contractor who has personal involvement
and/or responsibility in seeking or obtaining a contract with the City or in supervising and/or performing the
work prescribed by the contract or grant.

Day. A calendar day unless otherwise specified.

Debarment. The administrative determination against a Contractor declaring such Contractor irresponsible
and disqualified from participating in the procurement process for contracts, or from entering into contracts,
directly or indirectly, with or applying for or receiving grants or other benefits from the City for a period
specified in the Debarment order.

Suspension. Ineligibility of a Contractor that is the subject of an arrest, indictment, or other criminal or
civil charge by a governmental entity (federal, state or local), as specified in greater detail in Section 28.3(b)
from participating in the procurement process for contracts or from entering into contracts directly or
indirectly with, or applying for or receiving grants from, the City.

(Added by Ord. 8-04, File No. 031503, App. 1/16/2004; amended by Ord. 239-20, File No. 200896, App. 11/25/2020, Eff. 12/26/2020)

   Notwithstanding any other provision of the Administrative Code, any Charging Official shall have authority
to issue Orders of Debarment or Suspension against any Contractor in accordance with the procedures set
forth in this Chapter 28.

(Added by Ord. 8-04, File No. 031503, App. 1/16/2004; amended by Ord. 239-20, File No. 200896, App. 11/25/2020, Eff. 12/26/2020)

   (a)   Debarment. A Charging Official shall issue an Order of Debarment for any Contractor who the
hearing officer, based on evidence presented, finds to have engaged in any willful misconduct with respect to
any City bid, request for qualifications, request for proposals, grant request, purchase order and/or contract,
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or grant award. Such willful misconduct may include, but need not be limited to the following: (1)
submission of false information in response to an advertisement or invitation for bids or quotes, a request for
qualifications, or a request for proposals; (2) failure to comply with the terms of a contract or with provisions
of the Municipal Code; (3) a pattern and practice of disregarding or repudiating terms or conditions of City
contracts or grants, including without limitation repeated unexcused delays and poor performance; (4) failure
to abide by any rules and/or regulations adopted pursuant to the Municipal Code; (5) submission of false
claims as defined in this Administrative Code, Chapter 6, Article V, or Chapter 21, Section 21.35, or other
applicable federal, state, or municipal false claims laws; (6) a verdict, judgment, settlement, stipulation, or
plea agreement establishing the Contractor’s violation of any civil or criminal law or regulation against any
government entity relevant to the Contractor’s ability or capacity honestly to perform under or comply with
the terms and conditions of a City contract or grant; (7) collusion in obtaining award of any City contract or
grant, or payment or approval thereunder; and/or (8) the offer or provision of any gift or money to a public
official, if that public official is prohibited from accepting the gift or money by any law or regulation.

   (b)   Suspension. Any Charging Official may issue an Order of Suspension to a Contractor on the basis that
the Contractor has been arrested or indicted, or become the subject of a criminal, civil or administrative
complaint issued by a government entity, where the arrest or indictment, criminal, civil, or administrative
complaint alleges that the Contractor has violated a civil or criminal law or regulation against any
government entity relevant to the Contractor's ability or capacity honestly to perform under or comply with
the terms and conditions of a City contract or grant including, but not limited to, the grounds for Debarment
set forth in Section 28.3(a).

(Added by Ord. 8-04, File No. 031503, App. 1/16/2004; amended by Ord. 239-20, File No. 200896, App. 11/25/2020, Eff. 12/26/2020)

   (a)   Any Charging Official may initiate an administrative Debarment proceeding by issuing Counts and
Allegations. A Charging Official may issue Counts and Allegations against any Contractor relating to any
matter consistent with the grounds for debarment as stated in Section 28.3(a). A Charging Official may issue
Counts and Allegations regardless whether such Charging Official awarded, was responsible for, or was
involved in any way with the underlying contract or circumstances leading to the Counts and Allegations.

   (b)   The Charging Official shall append to the Counts and Allegations a photocopy of this Chapter 28 of
the Administrative Code. Failure to append this Chapter 28, however, shall not affect the force or validity of
the Counts and Allegations.

(Added by Ord. 8-04, File No. 031503, App. 1/16/2004; amended by Ord. 239-20, File No. 200896, App. 11/25/2020, Eff. 12/26/2020)

   (a)   Debarment Counts and Allegations. The Charging Official shall serve the Counts and Allegations on
each named individual person or business entity in a manner ensuring confirmation of delivery. For example,
the Charging Officer may achieve service by United States Postal Service certified mail, return receipt
requested or with other delivery confirmation, hand delivery (messenger service), or other commercial
delivery service that provides written confirmation of delivery.

      The Charging Official shall also serve the Counts and Allegations on the Controller, City Administrator
and the City Attorney.
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   (b)   Suspension Order. The Charging Official shall serve the Suspension Order on the named Contractor
in a manner ensuring confirmation of delivery. For example, the Charging Officer may achieve service by
United States Postal Service certified mail, return receipt requested or with other delivery confirmation, hand
delivery (messenger service), or other commercial delivery service that provides written confirmation of
delivery.

      The Charging Official shall also serve the Suspension Order on the Controller, City Administrator and the
City Attorney.

(Added by Ord. 8-04, File No. 031503, App. 1/16/2004; amended by Ord. 239-20, File No. 200896, App. 11/25/2020, Eff. 12/26/2020)

   (a)   Debarment Counts and Allegations. Within 15 business days after receipt of the Counts and
Allegations, the Contractor may submit a written request for an administrative hearing. The Contractor may
make such request through counsel or other authorized representative. The Contractor shall file any such
request with the Controller with copies to the Charging Official, the City Attorney, and the City
Administrator.

   (b)   Order of Suspension. At any time during a period of Suspension, a suspended Contractor may submit
a written request to the Charging Official requesting the official to lift the Order of Suspension on the
grounds that the Contractor’s alleged conduct does not meet the legal requirement for Suspension, or based
on facts or circumstances unknown to the Charging Official, or based on new facts, circumstances, or law.
The Charging Official shall provide a written response within 14 Days. If the Charging Official’s written
response declines to lift the Order of Suspension, or the Charging Official fails to provide a written response
within 14 Days, the suspended Contractor may submit in writing within 7 Days a request for an
administrative hearing. The suspended Contractor may make such request through counsel or other
authorized representative. The suspended Contractor shall file any such request with the Controller with
copies to the Charging Official, the City Administrator, and the City Attorney.

(Added by Ord. 8-04, File No. 031503, App. 1/16/2004; amended by Ord. 239-20, File No. 200896, App. 11/25/2020, Eff. 12/26/2020)

   Failure of the Contractor to submit to the City a written request to be heard within the time required by this
Chapter 28, or failure of the Contractor or the Contractor’s representative to appear for a requested hearing
that has been duly noticed, shall be deemed admission by the Contractor to the Counts and Allegations.

(Added by Ord. 8-04, File No. 031503, App. 1/16/2004; amended by Ord. 239-20, File No. 200896, App. 11/25/2020, Eff. 12/26/2020)

   (a)   A Charging Official shall request either the Controller or the City Administrator (“City
Representative”) to appoint a hearing officer for any Debarment or Suspension proceeding. If either the
Controller or the City Administrator is the Charging Official, then that City Representative shall request the
other to appoint the hearing officer.

   (b)   Within 14 Days of the Charging Official’s request, the City Representative shall appoint a hearing
officer and notify the Contractor and the Charging Official of the appointment. The appointed hearing officer
shall be an attorney licensed to practice in California, with not less than five years experience. The notice of
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appointment shall include the name of the hearing officer. The Contractor or the Charging Official may object
to the appointed hearing officer within five business days of the notification. If the City Representative, at the
City Representative’s sole discretion, appoints a new hearing officer, then the City Representative shall notify
the Contractor and the Charging Official as soon as practicable but not more than 14 Days after receipt of the
objection.

(Added by Ord. 8-04, File No. 031503, App. 1/16/2004; amended by Ord. 239-20, File No. 200896, App. 11/25/2020, Eff. 12/26/2020)

   (a)   Within 14 Days of appointment, the hearing officer shall notify each Contractor named in the Counts

and Allegations or Suspension Order and the Charging tt1 Official, the Controller, the City Administrator and
the City Attorney of the scheduled hearing date. The hearing date shall be set at the hearing officer’s sole
discretion except, for a Debarment  hearing, the hearing must commence within 120 Days of the date the
Charging Official served the Counts and Allegations; a Suspension hearing must commence within 30 Days

of the date the Suspended Contractor requested a hearing pursuant to Section 28.6(b) 1 The hearing officer
may extend the deadline for holding a hearing only upon good cause shown; proceeding as expeditiously as
possible is in the public’s best interests.

   (b)   Discovery pursuant to the California Code of Civil Procedure is not applicable to this administrative
debarment or suspension procedure.

   (c)   The hearing officer shall have the sole discretionary authority to direct any named Contractor and the

ccCharging1 Official to submit in advance of the hearing statements, legal analyses, lists of witnesses,
exhibits, documents or any other information the hearing officer deems pertinent. The hearing officer may
request the respective parties to submit rebuttals to such information. The hearing officer may limit the
length, scope, or content of any such statement, analysis, list, rebuttal, document, or other requested
information. The hearing officer shall set firm due dates for all written presentations.

   (d)   If the hearing officer determines, with the written agreement of each named Contractor and the
Charging Official, that the hearing shall be by written presentation, all final writings shall be due no later than
120 Days of the date the Charging Official served the Counts and Allegations or Order of Suspension.

(Added by Ord. 8-04, File No. 031503, App. 1/16/2004; amended by Ord. 239-20, File No. 200896, App. 11/25/2020, Eff. 12/26/2020)

CODIFICATION NOTE

1.   So in Ord. 239-20.

   (a)   Hearings may occur in person, on an electronic meeting platform if deemed necessary by the hearing

officer, or in writing, as set forth in the foregoing Section 28.09. 1 If the hearing is to occur in person or on an
electronic meeting platform, the hearing officer shall specify the time and place for the Charging Official to
present the case and for the Contractor to rebut the charges. The hearing officer shall have the sole discretion
to allow offers of proof, set time limitations, and limit the scope of evidence presented based on relevancy.

   (b)   The Charging Official shall present evidence in support of the Debarment or Suspension to the hearing
officer. The Contractor may present evidence in defense and/or mitigation. Each side shall be entitled to call
witnesses, and the hearing officer may allow cross-examination of witnesses. The hearing officer may ask
questions of any party.
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   (c)   The hearing officer shall consider the evidence submitted by the Charging Official and the Contractor.
Within 14 Days of the hearing, or of the date final written presentations are due, the hearing officer shall
issue Findings and a Decision. The hearing officer shall serve the Findings and Decision on the Charging
Official, the named Contractor(s), and/or their respective counsels or authorized representatives, and shall
submit the same to the Controller, City Administrator, and City Attorney.

   (d)   If the hearing officer finds that the named Contractor has committed willful misconduct as described in
Section 28.3 and orders a term of Debarment, the Charging Official shall issue an Order of Debarment
consistent with the hearing officer’s decision. The Charging Official shall serve the Order on each named
Contractor, their counsel or authorized representative, if any, the City Attorney, the City Administrator, and
the Controller. An Order of Debarment under this Chapter 28 shall be the final administrative determination
by the City in the matter.

   (e)   For a Suspended Contractor, the hearing officer may consider evidence and argument by the Contractor
to support its assertion that the City should terminate the Order of Suspension, provided that the Charging
Official shall be entitled to offer evidence and argument in opposition to the Contractor’s assertion. If the
Contractor establishes that the underlying basis of the Order of Suspension has been finally resolved without
a verdict, judgment, settlement agreement or plea agreement against the Contractor, the hearing officer shall
terminate the Order of Suspension. An Order of Suspension upheld by a hearing officer under this Chapter
shall be the final administrative determination by the City in the matter. Any termination of an Order of
Suspension shall not preclude a Charging Officer from initiating Debarment proceedings against the
Contractor based on the underlying conduct of the Suspension Order pursuant to section 28.4 following
termination of the Order of Suspension.

(Added by Ord. 8-04, File No. 031503, App. 1/16/2004; amended by Ord. 239-20, File No. 200896, App. 11/25/2020, Eff. 12/26/2020)

CODIFICATION NOTE

1.   So in Ord. 239-20.

   (a)   An Order of Debarment shall provide for a term of Debarment not to exceed five years from the date
of the Order. An Order of Suspension shall remain in effect until the Contractor establishes to the Charging
Officer or the City Administrator that the underlying basis of the Order of Suspension has been finally
resolved without a verdict, judgment, or plea agreement against Contractor.

   (b)   At any time during the pendency of an Order of Suspension, the City may initiate debarment
proceedings against the Contractor. If the City suspends and later debars a Contractor for the same underlying
conduct, the period of Suspension shall count towards the period of Debarment.

   (c)   An Order of Debarment or Suspension shall prohibit any named Contractor and the Contractor’s
affiliates from participating in any contract or grant at any tier, directly or indirectly, with or for the City; any
Contractor and the Contractor’s affiliates named in an Order of Debarment shall be deemed irresponsible and
disqualified for the purposes of all City contracts and grants. Upon such Order, any department head, board,
or commission may cancel any existing contract or grant with a Suspended or Debarred Contractor or direct

the cancellation of an existing subcontract to which a Suspended Debarred Contractor1 is a party. In the event
of such cancellation, the Suspended or Debarred Contractor’s recovery under the contract or grant shall be
limited to compensation for work satisfactorily completed as of the date of cancellation.
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   (d)   Administrative Debarment shall neither exclude nor preclude any other administrative or legal action
taken by the City against the Contractor.

   (e)   Violation of an Order of Suspension or Debarment, such as by submission of a proposal, bid or sub-bid
or grant request, during the Suspension or Debarment period, may be considered a false claim as provided in
this Administrative Code and the California Government Code.

(Added by Ord. 8-04, File No. 031503, App. 1/16/2004; redesignated and amended by Ord. 239-20, File No. 200896, App. 11/25/2020, Eff.
12/26/2020)

CODIFICATION NOTE

1.   So in Ord. 239-20.

   Any Order of Debarment or Suspension issued under this Chapter 28 shall be a public record. The
Controller shall maintain and publish on the City’s Internet website a current list of Contractors subject to
Orders of Debarment or Suspension and the expiration dates for the respective debarment terms. The
Controller shall submit a semi-annual report to the Clerk of the Board of Supervisors that includes (a) the
Contractors then subject to an Order of Debarment or Suspension and the expiration dates for the respective
debarment terms; (b) the status of any pending debarment or suspension matters; and (c) any Order of
Debarment or Suspension received by the Controller since the date of the last report.

(Added by Ord. 8-04, File No. 031503, App. 1/16/2004; redesignated and amended by Ord. 239-20, File No. 200896, App. 11/25/2020, Eff.
12/26/2020)

(Former Sec. 28.12 added by Ord. 8-04, File No. 031503, App. 1/16/2004; redesignated as Sec. 28.11 by Ord. 239-20, File No. 200896, App.
11/25/2020, Eff. 12/26/2020)

(Former Sec. 28.13 added by Ord. 8-04, File No. 031503, App. 1/16/2004; redesignated as Sec. 28.12 by Ord. 239-20, File No. 200896, App.
11/25/2020, Eff. 12/26/2020)
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